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Under article 1, section A (2) of the Convention relating to the Status of
Refugees of 1951, a refugee 1s someone who “owing to well-founded fear of
being persecuted for reasons of race, religion, nationality, membership of a
particular social group or political opinion, is outside the country of his
nationality and is unable or owing to such fear is unwilling to avail himself of
the protection of that country ... ” (the rest of the sentence relates to stateless
persons).

The notion of protection is the key concept of the Convention and of the
responsibilities of the States Parties. The two key components of the definition
of a refugee under the Convention are a well-founded fear of persecution and
a causal link with one, or a combination, of the five grounds listed in article 1,
section A (2).

This essay is divided into three parts: T will first explore the concept of
“membership of a particular social group” (Part I). Then 1 will make
comments on the expanding case law and the uses of that concept {Part 1I).
Part III deals with gender-based persecution and membership of a particular
social group.

L. The concept of membership of a particular social group
1. The sources

In addition to those to be found i case law, there are several kinds of
sources, The “travaux préparatores” of the Convention are not very useful in
this respect: This ground was added at a late stage without much debate,
following a proposal of the Swedish delegation. The other sources are (1) the
expanding literature on refugee law: the books by A. Grahl- Mudscnf G,
Goodwin-Gill? I Hathaway,? F. Tiberghien.* D, Martin,” E. Guild " C. Teitgen-
Colly and D. Alland,” journals such us the Jernarional Journal m‘" Refugee
Law, the reports of the conferences organised by the International Association
of Refugee Law Judges (heremafter referred to as “TARLI™Y as well as the
Country by Country Handboolk produced by 1t," and (2) those coming from
UNHCR: the Handbook:'V gutdelines, the conclusions and recommendations
of the Executive Committee, submissions on behalf of the HCR before
domestic or international courts and, recently, the outcome of a consultation
held by UNIICR.!

AL Grahl-Madsen, The Staties of Refugees w International Law. The Hagzue/Boston!
London, Sijthofr, 1966, )

* G Goadwin-Gill, The Refugee in Infernanonal Law, Oxford, Clarendon Press, 200 oo,
1996,

3 1 Hathawav, The Law of Refugee Stanes, London, 1991,

YE Tiberghion, La protection des réfucies en France, Alx-en-Provence anid Paris.
Presses universitaires A - Marseille and Boonomica, 200 ¢d, HURR); see also s essay,

« Demandeurs dasile et réfugies s evolutions récentes et la junsprudence (1988 19975 5
w Commussion de Recours des Refugids (CRR), Le droir des refugies en Franee, with a
foreword by M. Combarnous, Paris, Feonomen, 20000

T I Martin, " Reforming asylum adjudication: on navigating the coast of Bohemia™,
138 Univ. Penn. L.J, 1247 (1990). '

"E, Guild, The Developing Tnnisrasion and Asyium Policies of the Furapean Union,
The Hague, Kluwer, 1996,

7D Alland and C Teitgen-Colly. Traite du droit de Paile, Paris, Presses universitaires
de France, 20072

" rAsvium”, London, 1996; Refueee and asvlum fow, Utrecht, 1997 The rea

refugec deternunanion on the eve of g new n i the role of the jediciare 7 Les

de la détermmarion du statt de réfugié a Panbe du nowvearc millénatre: le réle du svsiéme
Judiciaire, Otawa, 1999; The changing natire of persecution/La nanre chanveante de la
curion, Bern, 2001 Stemmung the e or Keeping the balance Tf!z‘..?'ni."r of the
Judiciary / Endiguer ou réculer les flux mieratowes — Le role die e, Auckland, 2002; The
asvhum process and the rule of law, Manak Publications, Dethi, 20016,

* AL Brown, Bd., Asvium Practice and Procedure: Cowntry by Country Handboolk,
London, 1999. '

YUNHCR, Handbook on Frocedures and Criteria jor Det termining Refugee Staiis,
Geneva, UNHCR, 1992,

T E. Feller, V. Turk and F N Nicholson, Eds., Refigee Protecnon i International Ly,
UNHCR's Global Consultations on huernational Proteciion, Cambridge, Cambridge
University Press, 20613,
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2. Exploring the concept of membership of a particular social group: principles

The UNHCR Handbook uses very general terms (paragraphs 77 to 79):

(e) Membership of a particular social group

77. A ‘particular social group’ normally comprises persons of similar

background, habits or social status. A claim to fear of persecution under this

heading may frequently overlap with a claim to fear of persecution on other
grounds, i.e. race, religion or nationality.

78. Membership of such a particular social group may be at the root of

persecution because there is no confidence in the group’s loyalty to the

Government or because the political outlook, antecedents or economic

activity of its members, or the very existence of the social group as such, is

held to be an obstacle to the Government’s policies. _

79. Mere membership of a particular social group will not normally be

enough to substantiate a claim to refugee status. There may, however, be

special circumstances where mere membership can be a sufficient ground to
fear persecution.”

Courts are not ecngaged here in an exercise of theoretical sociology or
anthropology, interesting or valuable as it might be, but in legal reasoning, that
is in defining the contents of a legal category, to which legal consequences are
attached, essential for the determination of the fate of many individuals and
their families. In doing so, their first duty is to give clear guidance to lower
courts, administrative agencies, aliens applying for refugee status and to those
who advise and help them: lawyers and NGOs.

The two basic starting points

a) Interpreting the Convention relating to the Sratus of Refugees

Since what is at issue is the interpretation and application of a treaty, the
first starting point is the Vienna Convention on the Law of Treaties. The rules
contained in article 31, paragraphs 1 and 2 apply. According to article 31,
paragraph 1, “[a] treaty shall be interpreted in good faith in accordance with
the ordinary meaning to be given to the terms of the treaty in their context
and in the light of its object and purpose.”

The words “object and purpose” refer to the key concept of the Convention
relating to the Status of Refugees, that of protection. Accordmg to the
Preamble to this Convention — which is part of the context according to
article 31, paragraph 2 of the Vienna Convention — its aim is “to assure
refugees the widest possible exercise of ... fundamental rights and freedoms™
(second preambular paragraph) and to extend the scope of their protection.
Consequently, the concept of “membership of a particular social group” must
be considered as an autonomous one, one of the five grounds enumerated n
article 1, section A (2). It may have links with one .or several of the other
grounds, In the same way as there is persecution based on both race and
religion. It is not, however, a “catchall” category which is either redundant or
all-inclusive, a kind of “safety net”.

L0 Koger Lrrera

h) Taking into account two new developmenty

The second starting point 15 the following: Since this concept cannot and
should not be interpreted in 1solation from that of protection, one has to take
mto account two developments: new forms of persecution and of contlicts and
the contents of international human rights instruments.

aa) New forms of persecution and of conflicts

The first development is a factual one — the emergence of new forms of
persecution and of conflicts: persecution by non-State agents, the State being
cither powerless or an accomplice: civil wars accompanied by mass killings and
exodus of populations (Rwanda, Kosovo, Sudan); total collapse of the State.
giving way to general anarchy or to the coexistence of a number of de facto
authorities; combination of cvil war and international armed  conflict
(Yugoslavia in the 190907%),

bb) International himan rivhts instrionents

The second development is a legal one: the contents of international human
rights instruments. These were virtually nonexistent in 1951, with the sole
exception of the following treaties: the UN Convention on the Prevention and
Punishment of the Crime of Genocide of 1948 and the four Geneva
Conventions of 1949, The FEuropean Convention an Human Raghts (ECHR )
had just been signed bul was not vet n force at that time. A remarkable
development of the past half century was the parallel elaboration of three

+

mternational  legal  corpora relating to human  nghts.  international

humanitarian law and retugee law.

Human nghts

The UN Convention Relating to the Status of Stateless Persans of 1934 the
entry into force of the ECHR: the International Convention on the
Ehmination of All Forms of Racial Discrimination of 1965 the two [N
Covenants of 1966: the American Convention on Human Raghts of 196Y; the
UN Convention on the Ehmination of All Formy of Discrimination agamst
Women of 1979 the UUN Convention against Torture and Other f'utcl.
Inhuman or Degrading Treatment or Punishment of 1984, the Europesn
Convention for the Prevention of Torture and Ionhuman or Dl;‘um.dmu
Treatment or Punishment of 1987; the UN Convention on the Ri\i’_hlf:; of the
Child of 1989; the Statute of the International Criminal Tribunal for the
Former Yugoslavia of [993: the Statute of the International Crimanal Tribumns!
for Rwanda of 1994 and the Rome Statute of the International Criminal Court
of 1995,

There has been an evolution in four respects: the combmation of umversal
{UN) and regional (Furope, the Americas) imstruments, the elaboration of
conventions relating to the rights of specific categorics of persons (children,
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women) and of conventions prohibiting certain acts (discrimination, torture),
and, finally, the creation of international criminal courts.'?

International humanitarian law

The two Protocols Additional to the Geneva Ceonventions of 1977. The
scope of international humanitarian law was hereby extended in thiee
directions: (1) as to the categories of persons protected: starting with the
military, it now includes civilian populations; (2) as to the situations covered:
from war to armed conflicts, international or not;”® and (3) as to the rights
mentioned: as shown by article 3 common to the Geneva Conventions of 1949,
In its Advisory Opinion on the legality of the threat or use of nuclear weapons
of 1996, the ICT affirmed that the predominant principle of humanitarian law
is what has been called the “Martens Clause” (see The Hague Convention 11
of 1899 with Respect to the Laws and Customs of War on Land, reiterated in
article 1, paragraph 2 of Protocol I (Additional Protocol to the Geneva
Conventions).

Refugee law

The Convention determining the State responsible for examining
applications for asylum lodged in one of the Member States of the European
Communities of 1990 (Dublin Convention); the Convention applying the
Schengen Agreement of 14 June 1985 between the Governments of the States
of the Benelux Economic Umon, the Federal Republic of Germany and the
French Republic, on the gradual abolinon of checks at their common borders
of 1990; the Council Directive of 2001 on minimum standards for giving
temporary protection in the event of a mass influx of displaced persons and on
measures promoting a balance of efforts between Member States in receiving
such persons and bearing the consequences thereof; the Council Directive of
2003 laying down minimum standards for the reception of asylum seekers; the
Council Regulation of 2003 establishing the criteria and mechanisms for
determining the Member State responsible for examining an asylum
application lodged i one of the Member States by a third-country national;

"? For general evaluations of the UN system see Ph. Alston, Ed., The UN and Human
Rights. A Critical Appraisal, Oxford, Clarendon Press, 1992; E. Klein. Ed., The
Monitoring System of Human Rights Treaty Obligations, Berlin, A. Spitz, 1998; Ph.
Alston and I. Crawford, Eds,, The Future of the UN Human Rights Treaty Monitoring,
Cambridge, Cambridge University Press, 2000; A. Bayevsky, The UN Human Rights
Treaty System. Universality at the Crossroads, Ardsley (NY), Transnational Publishers,
2001.

13 Collected texts in E. David, F. Tulkens and D. Vandermeersch, Eds., Code de droit
international hwmanitaire, Brussels, Bruylant, 2002, See D. Momtaz, Le droit
international humanitaire applicable aux conflits armés non internationaux, The Hague,
RCADI, Vol 292, 2001, p. 9.
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the Council Directive of 2004 on minimum standards tor the qualification and
status of third-country nationals and stateless persons as refugees or s
persons who otherwise necd mternational protection and the content of the
protection granted.

One novelty is the emergence of what can be called regional refugee Tow,
This development  has  taken place  inside the UL following  the
“communitarization” of subjects like asylum and immigration since the Treaty
of Amsterdam. Although the Convention relating to the Status of Refugees s
vsually mentioned in EU mstruments, what has taken place amounts in fact to
a deliberate and substantial revision of this Convention in o restrictive

dircetion,

Semnething is quite clear in this context: The Furopean Court of Human
Rights often rightly savs that the Convention is a “living instrument”. So s the
Convention relating to the Status of Refugees. especially when it comes to the
application of the concept of “membership of a particular social group™.

[I. The expanding case law on membership of a particular social group

[n the Shah case, Lord Hope said: “In general terms a social group may be
said to exist when a group of people with a particular characteristic s
recognized as a distinet group by socety. The concept of @ group means that
we [are] dealing here with people who arc srouped together because they
share a characteristic not shared by others, not with individuals. The word
social” means that we are being asked 1o identify a sroup of people which is
recognized as a particular social proup by societv. . The rule that the group
must exist independently of the persecution is useful, hecause pcr:»;c(:..uljnn
alone cannot be used to define the group. But it must not be applied outside
s proper context. This point has been well made by Guy S, Goodwin-Gill, The
Refugee in International Law. 207 ed. (1996), At pp. 47-48 he observes that the
importance, and therefore the identity, of 4 social group may well be in direct
proportion to the notice taken of it by others™

Years earlier, in 1985, in I re Avosta™ the US Board of Imnugration
Appeals held the Tollowing about the concept of membership of a particulas
social group: “We interpret the phrase ‘persecution on account of membership
in 4 particular social group’ to mean persecution that is directed toward an
individual who is 4 member of # group of persons all of whom share 4
common immutable characteristic. The shared characteristic might be an
innate one such as sex, colour, or kinship tics, or in some circumstances it
might be a shared past experience such as former military leadership or land
ownership.” Whatever the common characteristic that defines the group might
be it must be one that the members of the group cannot change because it is

YR v Immigration Appeal Tribunal and anether, Fx parte Shah, House of Lords,
L1999 2 AC 629, (1999) 2 Al England Law Reports (All 1R 545,
T Acosta-Solorzanc v INS Int, Dec, 289 (1085 Tand N 211,
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“fundamental to individual identity or conscience”. Only when this is the case
does the mere fact of group membership become something comparable to
the other four grounds of persecution.

Building on Acostz and other Canadian cases'® the Canadian Supreme
Court went further in Ward'” and defined three categories: (1) “groups defined
by an innate, unchangeable charactenistic”, e g gender, linguistic background
and sexual orientation; (2) “groups whose members voluntarily associate for
reasons so fundamental to their human dignity that they should not be forced
to forsake the association”, eg human rights activists; and (3) “groups
associated by a former voluntary status, unalterable due to historical
permanence’”.

1. Three issues: persecution, perception, voluntary association
a) Persecution and perception

In Shah, the House of Lords held that a “particular social group within the
meaning of article 1, section A (2) of the Convention had to exist
independently of the persecution so that persecution alone could not be relied
on to prove the group’s existence”. Disagreeing with G. Goodwin-Gill’s
views!® according to which “treatment amounting to persecution remains
relevant in identifying a particular social group, when it reflects State policy
towards a particular clan”, Lord Justice Laws, in a paper delivered while Shah
was pending before the House of Lords, wrote: “... the application of the term
‘particular social group’ in any given case must arise, if it arises at all, entirely
independently of any risk of persecution which the putative group faces ... If
persecution or its risk has any part to play in the identification of a particular
social group, it must constitute either a necessary or a sufficient condition for
that identification. Both are hopeless because persecution cannot constitute a
condition for the identification of a social group at all.”"

I would suggest a more qualified view, if only because the issue of
persecution is linked here with that of perception. In his conclusions before
the Conseil d'Frar in a 1997 case relating to an Algerian transsexual, the
Commissaire du gouvernement (a member of the Court, the name is

" Minister of Employvment and Immigration v. Mayers, (1993) F.C. 154 (C.A.); Cheng v
Cunada (Minister of Employment and Immigration) (1993) 2 EC. 314 (C.A)

" Canada (Attorney General) v. Ward, (1993) A S.C.R.689; see K. Daley and N. Kelley,
“Particular  Social Group: A Human Rights Based Approach in Canadian
Jurisprudence”, 12 Infernational Journal of Refugee Law 148 (2000); P. Duquette,
« L'interprétation en droit canadien de la notion de groupe social », in- The realitics of
refugee determination ..., op. cit. (note 8), at 105, A. Macklin, Canada (Attorney General)
v. Ward: a Review Essay, 6 International Journal of Refugee Law 362 (1994).

* Goodwin-Gill, op. cit. (note 2), at 362.

"% Particular Social Group”, in The realities of refugee determination, op. cit. (note 8),
at 96-97.

et ROger durtee

misleading), Mr. Combrexelle said: “The group mayv consizt in a number of
individuals devoid of links and of collective structures, but having common
characteristics ... The only condition is that this group has 4 social existence,
that is that it be perceived and recognised hy society as a specific whole ™ He
added: “The social group then can be said to consist 1na number of
individuals, defined by common charactenistics inherent to the person whom
sociely, 1o a given context, designates to apply discriminatory measures.” In 1s
observations presented in the Diop case ™ the French office for the protection
of refugees and stateless persons (Office frangais de protection des réfugics et
apatrides — OFPRA —), the governmental agency in charge of decading on
refugee status applications stated the following:
“If the values of the society or the state of ongm are based on a system of
social exclusion of individuals who do not conform to norms and criteria
relating to origin, birth or behavior detined by the majority social structure,
the individuals, if they are subjected to discriminatory measures organised
by the State, encouraged or condoned by 11, may be said to be members of a
socially defined group within the meammg of the Geneva Convention”
relating to the Status of Refugees?!

A similar view was expressed by Mcllugh I in Applicant A v Minister for
Immigration and Frhnic Affairs™ *__while persecutory acts cannot define the
social group, the actions of the persccutors may serve 1o identify or even cause
the creation of a particular social group in society. Left-handed men are not a
particular social group. But, if they were persecuted because thev were left
handed, they would no doubt quickiv become recognisable in their society as a
particular social group.Their persecution for being left-handed would create o
public perception that thev were a particular social group, But it would be the
attribute of being left-handed and not the persecutory acts that would identify
them as a particular social group.” The importance of perception by society of
the particularity of the social group was mentioned in Skenderaj, decided in
20027 Tt does not seem, however, that such a perception should always be s
requirement: in Applican: 8, the Australian High Court held that the Federal
Court had erred in law by requiring that there had to be an evidence before
the Tribunal that would support the claim that Afehan society perceived
voung able-bodied men as comprising a separate group.”™

A case of female gemral mutilation, decided by the Commisston de Recours des
Rétugies, September 18,1991, 1 commented it in Public Law, 1993190

' Quoted in Alland and Teitgen-Colly, op. c1e. (note 7), at 426, n. 2.

FT Australian Law Journal Reports (ALIR) 381, 402 quoted by Schicmann 1.7 in
Montoya v, Secretary of State for the Home Department (2002) EWCA Civ 620, at & 19,

= Skenderaj v. Secretary of State for the Home Department, (20029 EWCA Civ 507,
(2002) 4 Al R 555,

= Applicant S v. Muaster for Immigration and Mufticulural Affares, 2004 HOA 25, 77
Administrative Law Decisions (ALD) 541 (per Gleeson, Gummow and Kirby, J77.
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The UNHCR 2002 Guidelines on gender-related persecution wisely
adopted an open attitude:

“... a particular social group is a group of persons who share a common

characteristic other than their risk of being persecuted, or who are perceived

as a group by society. The characteristic will often be one which is innate,

unchangeable, or which is otherwise fundamental to identity, conscience or

the exercise of one’s human rights.” (§ 29)

b) Voluntary assoctation

This criterion has been mentioned in a number of American decisions. In
Hernandez-Montiel, the US Court of appcal for the 9th circuit held that for
purposes of asylum under the Immigration and Nationality Act, a “particular
social group” is one united by a voluntary association, including ‘a former
association, or by an innate characteristic that is so fundamental to the
identities of its members that members either cannot or should not be
required to change it® The emphasis on that notion was even stronger in
Sanchez-Trujillo where the same Court of appeal held: “Particular social group
implies a collection of people closely affiliated with each other, who. are
actuated by some common impulse or interest. Of central concern is the
existence of a voluntary associational relationship among the purported
members, which imparts some common characteristic that is fundamental to
their identity as a member of that discrete social group.”*

Two final remarks. As Kirby, J. noted in Dranichkinov: “... an applicant faces
4 paradox in identifying the ‘particular social group’ that he or she relied on in
cases of this kind. Defining the group widely increases the ease of establishing
membership of that group and, to that extent, of fulfilling a requirement of the
Convention definition. However, the wider the definition of the ‘group’
propounded, the more difficult it may be for the applicant to show that the
suggested fear is one of ‘persecution’ which is ‘well-founded’ and exists for
reasons of membership of that social group.” The second remark was
offered by Auld, L) in Skenderaj: :”... there is potential for a broad range of
collectivities. Whether there is a particular social group of which a claimant is
a member is essentially a mixed question of fact, policy and judgment in the
context of the society in which 1t is claimed to exist.”®

* Geovanni Hernandez-Montiel v INS, August 24, 2000, 225 F3d. 1084

* Sanchez-Trugillo v. INS, 801 E2nd 1571.The Court noted that it was the only Circuit
Court to suggest such a requirement.

* Dranichkinov v. Minister for Immigration and Multicultural Affairs, HCA 26 (May 8,
2003).

% See generally James C. Hathaway and Michelle Foster, Membership of a particular
socwal group. Discussion Paper No. 4. Advanced Refugee Law Workshop. International
Association of Refugee Law  Judges, Auckland, New . Zealand, October 20112,
International Journal of Refugee Law, Vol. 15, No. 3, 478 (2003).
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2o Jurisprudential applications of the concept of mentbershin

of a particidur social group

What is striking is the general convergence of case lyw i different lewul
svstems, even b the explicit reasoning s not alwavs identical. Without overtly
using the same categories as the American or Canadian case law analvsed
above. the French case law of the Refugee Appeals Board (Commission de
Recours des Réfugiés — CRR =) has led to comparable resutts. Refugee status
has thus been granted to individuals on the ground of their social origin, when
it was the basis for ther persccution. eg o Romanians of “bourgeois”
origin * Vietnamese of Chinese origin, traders and industrialists persecited on
cthnic and social grounds,™ “counter- revolutinnary “Chinese” or Chinese of
“hourgeois™ origin

In Aguirre Cervantes™ the US Court of appeal for the 9th circuit held, in the
case of a 19-year-old Mexican woman who experienced abuse and beatings of
her father, who was determined to dominate the family, that her immediate

family constituted a particular social group. In Likwago, ™ the Court of appeil
for the 3rd circuit held that the class of former child-soldiers who cscaped
from the rebel group in Uganda fit within the statutory definition of a
particular social group. The US BIA granted refugee status on the same
ground to members of the Marehan subclan of Somalia who have ties of
kinship and linguistic commonalitics,” and to former members of the national
police of El Salvador® The Australian High Court did the same in 4 case
relating to Chinese nationals born in Australia to unmarricd Chinese parcnts
in contravention of approved guidelines in China (“Black children™): “Onee 11
:\ accepted that ‘black children” are 4 sacial group for the purposes of the
Convention. that they are treated differently from other children and that. in
the case of the appellant, the differcnt treatment he is likely to receive
amounts to persecution, there s little scope for concluding tha that treatment
15 for a reason other than his being a black child”

TORR, September 24, 1984, Bastakeé; Octoher 8, 198, Doiesen

TURR, April 28, 1988, Le Thot

" CRR, March 18, Fang

T URR, Septembor 19, 1988, Zhane: June 15, U89, Zeng: see also, for Cambodia
ander the Khmer rouge, CRR, July 12, 1955, Thach So. November 26, 1985, ¢ hea
February 2, 1987, Yew: for Laos, Dec Heaveh Lao: December 200, ]U-\“‘-\.
I\‘r"_"_!'r.r'r?.f}‘m(‘kriv. See CRR, Le droit de fugiés en Fropce, *.’;’J. cit (note 4, a1 176 ff

U Agudrre Cervantes v INS, 242 Fard 11649,

* Lulowage v J Asheroft, 320 131d 157,

F e Re H, 21,1 and N, Dec. 819 (BIA 1990, mentioned in Ceste
341 F3rd 533,

 Marter of Fuenges, 19 Land N, Dec 638 (B1A L988) . od

Y Chen Shi Haiv M riculural Affairs, 170 ALR 353

mber 5, 1985

antee-Chacon v (NY,

ter for Imniigration and Ml
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1L Gender-related persecution and membership of a particular social group
Before exploring gender-based persecution and membership of a particular
social group, some general remarks will be made.

1. General remarks
a) An increased awareness of gender-related persecution

Ower the past fifteen or twenty years, there has been a growing awareness of
gender-related persecution. And there are numerous indications of this
development at both the international and national level.

aa) At the international level:

(1) The preoccupation of UNHCR was illustrated by a pumber of
instruments and initiatives: The 1988 International Consultation on Refupee
Women; the 1995 Guidelines on Refugee Women; the 1996 Symposium of
(ender-Based Persecution; the Conclusions of the Executive Committee; the
2002 Guidelines on Gender-Related Persecution; the Global Consultations on
International Protection.

(2) The case law of the ICTTY and the Rome Statute of the International
Criminal Court (articles 6 to 8) deserve special attention: sexual violence may,
in certain circumstances, constitute a war crime and a crime against humanity.

(3) New instruments relating to the international protection of human rights
have emphasized the nghts of women.

(4) The role of NGOs must also be mentioned.

bb) At the national level:
(1) publication of guidclines in a number of countries;*
(2) substantial progress in case law and state practice;*
{3) inclusion of express references in recent statutes,*

cc) The growing legal literature on gender-based persecution.®

* Umited States (1993); Australia (1996); Canada (1996); Netherlands (1997); United
Kingdom {2000). NGOs were consulted during their drafting,

" See supra at p. 138 ff.

" reland (1996); Sweden (1997); Switzerland (1992).

"' In addition to the general studies on refugee law mentioned supra, see H..Crawley,
Wamen as Asylum Seckers: A Legal Handbook, London, ILPA, 1997, id.,, Refugees and
Cender: Law and Process, Bristol, Jordans, 2001; D. Anker, “Refugee Status and
Violence Against Women in the ‘Domestic’ Sphere: The Non-State Action Question”, in
The changing nature of persecution ., op. cit. (note 8), at 92; N. Kelley, “Report on the
International Consultation on Refugee Women”, Geneva, 15-19 November 1988, with
particular reference to protection problem, 1, no. 2, International Journal of Refugee
Law, 233 (1989} Anders. B. Johnson, “The International Protection of Women Refugees.
A Summary of Principal Problems and Issues™, ibid., at 221; David A. Martin, “Gender
cases: Doubts and Oucstions™, in The changing nature of persecution ..., op. cit. (note 8),
at 102; "UNHCR Symposium on Gender-Based Persecution”, Geneva, 22-23 February

1996, International Journal of Refugee Law, special issue, Autumn 1997; T, Spijkerboer,
—
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bl The issues of State-related persecition and of protection

These two issues apply to refugee faw gencrally but they have a special
relevance here, the basic principle being alwavs the individual examination
and assessment of the particular crreumstances of cach case

aa) Persecution

One of the two basic elements in this context is the level of harm: serious
harm, rising to the level of a grave violation of fundamental human rights The
other element is action relating to fundamental rights as guaranteed by the
above-mentioned main international human rights instruments. The notions of
adverse discrimination, degrading  treatment. and sexual violence are
particularly relevant here,

Another element must be taken into account: When persecution, and
especially gender-persecution is through law. us a given public policy, several
questions must be asked, such as: Is the poliey inherently persecutory? s it
used as a means of persecution on one of the Convention grounds? 1y i1
administered through persecutory means? Is the penaliy for non-compliance
disproportionately severe?

bbj The absence of Stte protection

The concept of protection, domestic and international, is at the heart of the
Convention relating to the Status of Retugees and of the definition of i
refugee. :
Matters are less obvious in the following four cases: persecution condoned by
the State, persecution tolerated by it, refusal of the State 1o intervene because

The case of persecution coming from the State s the simplest one,

it is unable to provide adequate protection. dissolution of State authority m 1

way that there i1s no authority at all, or a number of de fucto local powers. [n all

four cases, the ssue of non-State agents of persecution arises, This is especally

true in cases of gender-related persecution. .
‘The case law of most countries takes mto consideration these different

situations with a degree of liberalism or of severity that varies. The general

tendency s to take more and more into account the non-State origin of

persecution. ‘

2. Exploring arcas of gender-based persecution and the uses af the concepr

of membership of a particular social eroup

Two main areas will be studied: sexunl orientation and issues relating o

women, .

.

Gender and  Re

fugee status, Dartmonth; N0 Kelley, “The  Convention Refugee
Determination and  Gender-hased  Pers
Internanonal Tovirnal of Refugee fawe 559 (2002

cution: A Decade’s Progress”, 13, a0 1,
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a) Sexual orientation

Sexual orientation may lead to recognition of refugee status on the ground
of membership of a particular social group provided that a number of
conditions are met. Two examples will be discussed: homosexuals and
transsexuals.

aa) Homosexuals

Refugee status was granted on this ground where individuals having
disclosed their homosexuality and having demonstrated it in their external
behaviour were exposed to criminal prosecution specific to it and/or to various
forms of harassment. The wording of Djellal illustrates the use of the concept
of membership of a particular social group: “Under the prevailing conditions
in Algeria, individuals admitting to be homosexual and intending to make it
manifest in their external behaviour are, for this reason, exposed to effective
criminal prosecution based on provisions making homosexuality an offence
und to police surveillance as well as harassment; under these conditions, the
fear Mr. Dijellal can reasonably have because of his behaviour in case he
returns to Algeria must be regarded as a result of his membership of a
particular social group within the meaning of article 1, section A (2) of the
Convention relating to the Status of Refugees.™?

In a case decided in 2003, the Australian High Court adopted the same
position: The case dealt with two Bangladeshi homosexuals, both men. The
Refugee Review Tribunal found that in Bangladesh homosexual men are a
particular social group. It also found that the two applicants suffered no
sertous harm by reason of their homosexuality. They had clearly conducted
themselves in a discreet manner. There was no reason to suppose that they
would not continue to do so if they returned home now. The Federal Court
dismussed the appeal. The High Court, per McHugh and Kirby, 17, held that the
Iribunal erred in subdividing the genus of homosexual males in Bangladesh
into two groups, discreet and non-discreet homosexual men, in stating that
they were required or expected to live discreetly in order to avoid harm. The
Court held: . persecution does not cease to be persecution for the purpose of
the Convention because those persecuted can eliminate the harm by taking
svoiding action within the country of nationality. The Convention would give
nu protection from persecution for reasons of religion or political opinion if it
wits a condition of protection that the person affected must take steps —
reasonable or otherwise - to avoid offending the wishes of the persecutors.
Nor would it give protection to membership of many a ‘particular social
group' il it were a condition of protection that its members hide their

YORR {France), Dyellal, May 12, 1999, Rec., at 46; see also K, May 23, 2002, id. at 35;
Avwrai, February 22 2000, 1., at 45 (Algeria); Gedion. May 23, 2002, id. at 35 (Ethiopia);
Albu, April 320000 1| a1 46 (Romania).
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membership or modily some attribute or characteristic of the sroup to avoid
perseeution, Similarlv, it would often fail 1o give protection o people who are
persecuted for reasons of race or nationality 1f 1t was a condition of protection
that they should take steps to conceal their race or nationality.™ In
Hernandez-Montiel, the US Court of Appeal for the Yth circuit held that eay
men with female sexual identity constitute a particular social group in
been pranted by the French CRR

Mexico™ In other cases, refugee status |
without mentioning the membership of a particular vroup, Retupee status has
been denied when persecution on the ground of homosexuality and well-
founded fear were not established ™

hir) Transsexteals

The French CRR has dealt with this issue ina number of cases. The Qurbib
case is emblematic,

He apphed for refugee status clunming that as an Algerian transsexual. he
hid been physically and morally harassed by s family both in Algeria and in
France, where he had been living since 1UR0. [is positon in Algera was a
marginal one. He suffered from exclusion as well as persecution hoth by
extremist Islamists and by public authoritics condoning the murder of
transsexuals by such extremists, This, the CRR held. does not fead to regard

him as 4 member of a particular social group within the meanmg of
Convention* On appeal on poimnts of law (“cassation™) the Consetl d'Frat
guashed the CRR's decision. The CRR, 1t held, should have examined wheth
the details provided by O, on the situation of transsexuals in Algernia we
sulficient to consider them a group, the members of which would. in view of
the common charactenistics defining them in the eyves of public authorities and
of the Algerian society, be exposed 1o persecution.”” On remand., the CRR

granted refugee status to O, affirring that, under the above-mentioned
conditions and in the light of the persecution deliberately tolerated by
Algerian authorities, his well-founded fear was based on his membership of o
particular soctal group.™

This is an important decision since it mentions — inevitably — persecution as
an clement of the definttion of @ social group. In another case relating o 4
transsexual appheant. the CRR upheld the demal of refugee status, holding

D and Apy

Appetlant I
ddtveral Afforrs, 2000 HOA 2 :
Montiel v NS, L 30 ke

Y, 200H), Rec, at 47

U Geovannt Hernanedy

" CRR, Popescu, Ma
LArmenia); Frsaad, May
January 10, 2003, Rec. po 31 (Algerin); Bader, February 0, 2001, Rec. o 49 (Jordan): fan
Drecember 19,2003, Rec at 39 (China

Y Churbth, July 71995 Ree at 532,

Y Ourhifi June 23, 1997 Re

0 May 15,1998, Rec. at 37,

d Frarm Ensaad,

at 261
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that the fear of the applicant was no longer well-founded in view of substantial
changes in the law of Ecuador allowing a legal change of sex and abolishing
the offence of homosexuality.®

b) Issues relating specifically to women
Three arcas will be studied: soctal mores, the Chinese one-child policy and
femnale genital mutilation.

aa) Soctal mores

In a number of societies, women are regarded as inferior beings and,
according to the prevailing social and cultural mores, are treated as such by
public authorities and by society at large, including their own families. When
they refuse to conform and to behave as expected, often at a very great risk
for them, can they be held to constitute a particular social group within the
meaning of the Convention and be granted refugee status?

The answer 1s not an easy or an immediate one. We have to combine here
the different criteria of the definition of membership of a social group, and of
persecution,

The case law of most countries takes into account the following three
clements: the specific nature of the kind of persecution directed against these
women, the individual situation of the claimant and the conceptual as well as
practical dangers of extending the scope of the concept of a particular social
proup,

The case law of the French CRR, on the one hand, seems to reflect some
reluctance to consider women in such situations as members of a particular
sacial group and to grant them refugee status on this ground. A number of
decisions uphold the denial of refugee status by affirming that the applicant
hiw not produced evidence allowing her to be considered as belonging to a
whole of persons (“un ensemble”) that is both circumscribed and sufficiently
identifiable so as to constitute a social group within the meaning of the
Convention™ Other decisions state that the claimant does not establish that

™ Guaman Velasquez, June 5, 2001, Rec, at 48 (Ecuador).

* Talata, Febroary 26, 2002, Rec. at 33 (emancipated Algerian woman refusing the
shirm and to consent 1o an imposed martiage); Khaddouma, February 2, 2002, Rec. at 33
{Algeriun woman claiming to have fled Algeria to escape her brother’s pressure to
conform to the sharia and accept an arranged marmage, and lacking protection in case of
return to Algeria); Hadj Ahmed, November 3, 2000, Rec. at 46 (divorced Algerian
woman with a child claiming to be a privileged target for Islamists); Kebe, May 7, 2001,
Ree. nt 47 (Malian woman claiming to have left her country to escape an arranged
marringe with an older and polygamous man and to lack protection); Kanaté, April 18,
MK)2, Ree. at 33 (Guinean woman claiming to have fled Guinea after her refusal of a
local custom consisting in having a child by her companion’s brother); Douzindkzaia,
November 4, 2002, Rec, at 34 (divorced Uzbek woman).
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she has been perscented “qua woman™ within the meaning ol article 1, section
A (2). or that the cireumstances of the case. assuming they are established,
are not within the scope of article | section A (2),

On the other hand, refugee status has been granted more liberally i a
number of cases, whenever the actual situation of the claimant justitied 1t One
may distinguish several categonies of such decisions:

* Some grant rcfugee status while expressly holding that the applicant
cannot, in the circumstances. claim to belong to a particular social group. The
decisions do not mention any of the four other Convention grounds. Here arc
two relevant examples: the first one is the Elkebir decision: Miss Elkebir came
mnto France from Algeria at the age of 2.1m 1973, with her fumily. She I
there until 1985, Her tamily went back 1o Algeria in 1983, She attended a lve
in Oran but had to interrupt her studies m 1988 hecause of the policy of
Arabisation. She then worked for a company in the town where her parents
lived. She was there the vietim of violent harissment by Islamists in view of
her professional activity and her refusal o conform o imposed ways of lifi.
After such aggression she left Alperia The CRRs decision can be summed up
as follows: (1) Algerian laws refating to women apply to all of them without
distinetion. ‘The fact that some of them intend o challenge them does not
allow to hold that they belony. for this only reason, to a particular social group
for the purposes of the Convention. This 15 a rejection of Miss s claim o be
recognized as a member of the social group constituted by Algerian women

who are modernists, francophone. Westernized. cducated  and having a
professional activity. Such a claim can in no way succeed. (2) However,
Algerian authorities that knew the ucts directed against Miss E. deliberately
refrained from action. They must thus be reparded as having voluntanly
tolerated such behaviour. In such circumstances. the personal fears of Miss F.
in case of return to Algenia are justified. ™

A recent decision has confirmed Flkebin The applicant claimed to he
persecuted as a member of a social group composed of francophone and
1solated women. The wording is the same as that of the 1994 decision. The
circumstances are horrendous.™

* Other decisions grant refugee status on the ground of political opinion but
their wording and description of the circumstances clearly indicate also a
gender-based persecution. In Sallari ép. Osmani,”™ the CRR granted refucee

* Lezha, ép. Lleshi, July 3, 2002, Rec. at 42 (for an Albanian woman cluiming 1o have
been subjected to pressure in order to enter a prostitution network )

# Shanaz, July 1 W2 Reeoat 41 (for a Pakistani woman pregnant cutside marmape
abandened by her family and her companion and fearing to be the victun of a ‘erime of

honour’ in her country}.

' CRR, Flicebir. July 221994, Acraliee juridique drog administrant (ADA) 199522
note Mallal.

* Mre Kheddache, ép. Rahim, Febmary 4, 2003, Rec. at 37 and 41,

" February 18, 1999, Rec. at 33,
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status to an Afghan woman. Many members of her family had been

persecuted on political grounds. She was dismissed from her job as a teacher

when the Taliban took power and was subjected to grave discrimination. She
participated in the activities of an association defending the rights of women.
In a 2002 case,” the applicant was a Mongolian woman of Kazakh origin.
Being a Muslim, she got married to a Buddhist, upon which she was
kidnapped by her parents, beaten and sequestrated. Her husband was attacked
and sent to prison when he complained to the authorities. She was
sequestrated by her family, forcing her to live with an older man, a Muslim.
She then fled to France. In Sheikh,™ refugee status was granted to a woman

from Bangladesh who was active in a movement for the emancipation of

women and was persecuted on this ground.

* Some decisions do not mention any of the five Convention grounds, even
teject them, and grant refugee status, again on the pround of gender-related
persceution. Here is an illustration: the claimant was a man, not a woman. The
facts were as follows: He was an Iragi, of Mandean faith. He received death
threats from members of the personal guard of Oudai Hussain, Saddam
Hussain's older son, for having refused to allow his daughter to participate in
“evenings” organised by the latter. O. Hussain systematically committed
cnimes against kidnapped women and had their families persecuted; all this
wis voluntarily tolerated by Iraqi authorities. This was aggravated by a 1984
Supreme Court decision withholding from the parents of Mandean women the
right o consent to their marriage. ™

Recent decisions have granted refugee status to women refusing to accept
imposed or arranged marriage and exposed, for this reason, to a “crime of
honour™. The decisions rightly stress the importance of the perception, by
sewicty at large, of the women. ™

Womcen subjected to wife abuse in Trinidad were held to be a particular
soctal group by the Canadian Federal Court of appeal ®

The English case law can best be illustrated by the decision of the House of
Lords i the Shah and Islam cases”! They related o Pakistani women
suffering violence in their country after their husbands had falsely accused
them of adultery. The House of Lords held that a “particular social group”

¥ Piesenbaatar, ép. Luusanpunsag, April 19, 2002, Rec. at 30,

Y May 22, 2000, Rec. at 26.

June 21,2002, Rec. at 31,

" CRR, Tas, March 15, 2005; Ozkan, April 11, 2005 (Turkey); Nazia, October 15, 2004,
Rec. nt 33 (Pakistan).

™ Mayers v. Canada (Minister of Employment and Immigration) 1992 ACWSJ 13290;
M AU WES 3d B39

"R v lumemigration Appeal Tribunal and Secretary of State for the Home Department
ev parte Shah, Ivlam v. Secretary of State for the Home Department {1999) 2 WLR 10153;
CI99) N R E44:(1999) 2 AC 629,

1o Warer brreri

within the meaning of article L scction A (2) of the Convention had to cxist
independently of the persecution, so that persecution alone could not be relied
on to prove the group’s existence, but that cohesiveness was not an essential
requirement. Due to the fact that i Pakistun women were discriminated
against as a group m matters of fundamental human rights and the State did
not give them protection because they were perecived as not being entitled to
the same human rights as men, women in Pakistan constituted a “particular
soctal group™ which was more narrowly defined by the unifving characteristics
of gender, of bemg suspected of adultery and of lacking protection from the
State and public authorities.

Although not all members of the group were persecuted, the applicants’
well-founded fear of persecution, which was sanctioned or tolerated by the
State, was for reasons of membership of a particular social aroup. Accordingly,
they were entitled to asylum under the Convennion.

hb) The Chinese one-child policy

Under the official Chinese one-child policy, giving birth 1o more than one
child may lead to coercive measures agamst the mother (including forced
abortion or sterilization), the father and the children. Is it possible to grant
them refugee status on the ground of membership of a particular social group,
taking into account cither the policy itsell or the way it is enforced and the
penalties for non-compliance? Answers vary, the general tendency being that
of extreme caution, if not refusal.

Under the existing French case law. the answer s in the negative for
mothers, fathers and children. The reasoning is as follows: The Chinese birth
control policy does not lead. by 1selfl 1o the eranting of refugee status m the
absence of individual well-founded fear of persecution based on one of the
five Convention grounds. In the Cheng case (she was a mother of five
children), the Conseil d'Etat added that the risk of repression to which she
wus exposed could not lead to regard her as belonging to a particular social
group within the meaning of the Convention.™ In the Zhang én Yan case, the
CRR held that the fact of an mability to be the mother of a second child leads
to the same conclusion.™ The Wane case related o the fourth and fifth
children of a famly of six. The two girls” births were not declured by thei

parents and they were given to a friend. The alleged applicants” persecution
was held not 1o be established: the same applicd to therr fear in case of
return.™

Other countrics s
Supreme Court did not adopt the view of La Forest I that Chinese applicants
resisting coercive family practices mav constitute a particular social group and
found that a fear of torced sterilization was not objectively well founded, The

wem o express the same reluctance. ln Char, the Canadian

"M Cheng, December 200 1993, Rec, ot 7805 ROGDTP 1995 156, note Alland,
U M Zhang, ép. Yan, February 4. 2003, Rec, at. 38,
TURR. Wang, February 18, 2003,
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same solution was adopted by the US BIA in Chang.® The Australian High
Court followed the same path.* In the same country, however, the children of
i three-child family were held to constitute a particular social group.®

co) Female genital mutilation

The very nature and extreme gravity of female genital mutilation
(hereinafter referred to as “FGM™) in its different forms and its widespread
practice in many countries in Africa and elsewhere has led frequently to the
granting of refugee status, with or without expressly mentioning the
membership of a particular social group.® In both cases, the guiding concept is
that of pender-related persecution specifically directed against women. The
CRR decisions granting refugee status on this ground are extremely detailed
and deseribe graphically the situation of the applicants and the way they and
therr daughters have been treated by family and local authorities, the attitude
of public authorities, and the overall consequences for them.®” The CRR
particularly takes into account (a) the fact that the State of origin knowingly
tolerates such acts, or does not act when there are complaints by victims and
(b} social attitudes and the behaviour of local population and of society at
large "'The US Court of appeal for the 6% and 9 circuit took similar decisions
recently ™

Refugee status was denied when the only fact alleged was that the woman
hid been subjected to FMG against her will, or when it was not established
thant 1GiM was encouraged or voluntarily tolerated by public authorities,™
Sumilar examples can be found in a Canadian™ or German 7 case,

" Muatter of Chang, 20 INS Dec.38 (BIA 1939_\}.

W hee Applicant and Another v. Minister for Immigration and Ethnic Affairs and
Anetheer {1997 190 CLR 225142 ALR 331,

©Chen She Hai v Minister for Immigration and Ethnic Affairs, ( 2000) 170 ALR 553.

" Nee CRR Swvsoko, Rec. at 44; AL same date, Rec. at 47; Kinda, March 19, 2001, Rec.
at 4 The recent case law 1s more precise and uses explicitly the notion of membership
of a particular social group: see Mme Diakhaté, ép. Ndiangue, February 22, 2005; Mile
Neligrenad ji, March 30,204, Rec. at 32,

“* Nee the cases mentioned in note 68,

" Nee X September 19,1991, which 1 commented in Public Law, 1993, 196

'Y Abhay and B. Amare v, J. Asheroft and INS, 368 F.3d.634, relating 1o an Ethiopian
woman and hee minor daughter: Mohammed v. Gonzales, 400 F3d 785, relating to a
Somalhing woman: “the recognition that girls or women of a particular clan or nationality
(vi even n some cireumstances females in general) may constitute a social group is
sunply o logical apphication of our law.”

T ORR Soumah, December 7, 2001, Ree. at 25 (Guinea).

" ORR Faluta, February 26, 2002, Rec. at 22 (Ghana); Owusu, May 15,2002, Rec. at 55
taame country)

" Annan v Canada (Minister of Citizenship and Immigration), Canadian Federal
Cont (Thad Division) (1995) 3 FC, July 6, 1995,




